European Constitutional Law Review, Rightly so: together the two judgments brought about the Big Bang of the EU legal universe, providing it at the same time with a matrix to expand into. Certainly, alternate histories generally are a form of fiction, but it is no fantasy to say that if the Court had not recognised the (possibility of ) direct effect of EU law in the national legal orders in Van Gend & Loos and of the (internal) primacy of EU law over national law in Costa, the EU legal order would not have developed as it has.
1 Roughly, two different narratives have been proposed to explain why the Court of Justice ruled as it did in the two judgments. 2 In the international law version, Community law is a subsystem of international law. To put it much too briefly, the Court of Justice did what any international court would have done with a treaty giving national courts the right and sometimes even the duty to ask questions, the answers to which are meant to guide the national courts' subsequent judgments: 'le droit international n'impose pas la primauté interne en tant que règle abstraite, mais elle impose une primauté d'application au stade administratif ou judiciare'. 3 In the competing constitutional narrative, the Community stands closer to national than to international law and constitutes a new, proto-federal EuConst 10 (2014) kind of legal order, on account of which it can claim direct effect and primacy. 4 Each narrative finds points of departure in subtle but unmistakable variations in the grounds given for the two judgments. While the Court in Van Gend & Loos labelled the Community 'a new legal order of international law', in Costa it apparently distinguished the Community legal order from international law ('by contrast with ordinary international treaties, the EEC Treaty has created its own legal system which, on the entry into force of the Treaty, became an integral part of the legal systems of the Member States and which their courts are bound to apply', etc.).
This shift in reasoning begs the question what happened in the seventeen months that passed between Van Gend & Loos and Costa. Again, the stories differ. In the international law narrative the demarcation of Community law from international law is a carrot, a means to persuade the German and Italian national courts to side with the Court of Justice. Differentiating Community law from international law could help these courts to find a way around the dualist attitude towards written international law held by their legal orders. 5 In the constitutional, protofederal perspective, the persuasion thesis is not absent, but it is not merely a trick. Instead, Costa marks the coming out of the Court of Justice, which in Van Gend & Loos had already committed itself to the constitutional reading of the EEC Treaty, but only confessed this publicly in Costa. Incidentally, in both readings a judgment of the Italian constitutional court dated 24 February -7 March 1964 functions as a trigger. In this Italian version of the Costa-ENEL case, the Corte costituzionale treated the EEC Treaty as any other treaty: Community law only produced effect in the Italian legal order due to its incorporation by an act of parliament (no direct effect) and subject to the lex posterior principle (no primacy).
Fascinating historical research has brought to the surface that the constitutional law narrative may be closer to reality than the international law one. It also shows that Van Gend & Loos was delivered with the smallest possible majority of the seven judges of which the Court was composed at the time (one for each of the six member states and an extra one to prevent a tie). It tells us that at least three of the four judges in the majority adhered to the constitutional reading of the EEC Treaty. They were Alberto Trabucchi (one of two Italian members of the Court), Robert Lecourt (France) and Louis Delvaux (Belgium); the position of the last member of the quartet, Rino Rossi (the other Italian), is not entirely clear. 6 In a memorandum written for his fellow judges in preparation of Van Gend & Loos, Trabucchi proposed a 'constitutional' reading of the Treaty and to declare the Treaty provision under scrutiny directly applicable. Although the questions raised by the referring Dutch court certainly provided room for dealing with the issue of primacy as well, he suggested not to deal with that 'pour le moment'.
7 Courts in Germany and Italy would already find it difficult to swallow the direct effect and adding primacy could only aggravate their constitutional problems. Primacy could come later. It may be added that the recognition of the primacy of EU law would have troubled the governments of the Netherlands and the Belgium too. They had challenged the jurisdiction of the Court on the ground that the reference relates not to the interpretation but to the application of the treaty in the context of the constitutional law of the Netherlands, and that in particular the court has no jurisdiction to decide, should the occasion arise, whether the provisions of the EEC Treaty prevail over Netherlands legislation.
Remarkable in this history of Van Gend & Loos is that of the three dissenting judges -Otto Riese (Germany), Charles-Léon Hammes and the president of the Court, André Donner -two came from member states in which the direct effect and primacy of treaty law was positive (but not practiced) constitutional law: Luxembourg (Hammes) and the Netherlands (Donner). Apparently Hammes and Donner were not convinced by the constitutional reading of the EEC Treaty (nor did they adhere to the presented international law narrative). Probably they held the same view as Advocate General Karl Roemer in his Opinion in Van Gend & Loos. Roemer admitted that 'the EEC Treaty contains (…) provisions which are clearly intended to be incorporated in national law and to modify or supplement it', 8 but in his view the competence of the ECJ was strictly limited to elucidating that intention: whether a Treaty provision in a particular national legal order was given the intended effect was a matter of national constitutional law. 9 Moreover, declaring that Article 12, the relevant provision in Van Gend, was intended to have direct effect would not increase the uniformity of application of EEC law or legal certainty for individuals and companies, as the Commission had submitted in its written and oral observations, but rather the opposite. The 'far from uniform' constitutional law perspectives of the member states 'with regard to the determination of the relationship between supranational of international law and subsequent national legislation' would split the Community in two: Luxembourg, The Netherlands and perhaps France would give primacy to Community law, while Germany, Italy and probably Belgium would not. 10 In short, in Roemer's view the Court could not prescribe to the national courts how they were to deal with conflicts between the Treaty and subsequent national law. That too would have to remain a question of national constitutional law.
In the very first article of the Common Market Law Review in 1963, André Donner commented upon Van Gend in the following way:
It must be stressed that the Court did not give a ruling on the question of priority in this case. If it had been competent to do so it would presumably have ruled that the E.E.C. Treaty has precedence over local law but it held that the determination at law of this priority belonged in this case not to the Court, but to the competence of the domestic courts. From the point of view of the relationship, not so much between local law and the law of the Community as between the domestic judicial competences and the competence of the Court of the Community, this ruling is remarkable for it indicates that a certain equilibrium still exists between local courts and the Court of the Community, and that the full federal form in which the latter would prevail over the domestic courts has not yet been achieved.
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Clearly, the citation is redolent of the precariousness of the 'still' existing balance and seems to announce the advent of the 'full federal form', which 'has not been achieved', but probably will be in the future. But are we mistaken if we sense that there is another soul dwelling between these lines? Does it also echo Roemer's and the Belgian and Dutch governments' position that the ECJ had no jurisdiction to tell the national courts how to deal with conflicts between Treaty provisions and 9 Idem., p. 18 national law and that, taking into account Van Gend, the juste-milieu is that the ECJ decides on the direct effect of provisions of Community law and the national courts on the status of directly effective Community law vis-à-vis contrary national law? This is suggested by the intriguing 'If it had been competent to do so' and the reference to 'a certain equilibrium'. But indeed, there are other explanations for these expressions ('in this case' there was no competence to rule on primacy, but in another this might be different) and possibly we read too much into them, owing to our historic knowledge of Donner's individual position in Van Gend.
Be that as it may, the question remains of why Donner voted in favour of primacy in Costa. That is at least how the story goes: while the votes split in Van Gend, all judges voted in favour in Costa.
12 What, then, made Donner and more generally the three dissenters rally behind the other four this time? Were they of the opinion that now the ECJ had crossed the Rubicon by declaring Community law directly effective, they should complete the march to Rome to proclaim its primacy? Did they think that primacy was the logical or automatic follow up or consequence of direct effect? Or did they come round in the end to embracing the constitutional reading of the EEC Treaty? That does not seem likely; at least it does not for Donner, who never bought the constitutional reading of the Treaty and even downplayed it in his later writings: people tend to assimilate the Treaties with national constitutions and to consider them as a sort of Community constitution. (…) Personally, as a former constitutional lawyer, I have some doubts about the justice of this assimilation. (…) To use an old-fashioned term: a real constitution puts limits on sovereign, that is in principle unlimited, powers (...) The Treaties go no farther yet than the conferring of limited powers (…).
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Another possible explanation for the (alleged) unanimity is that the Costa v. ENEL decision of the Italian constitutional court convinced the dissenters of the 'practical' need of direct effect and primacy to prevent the Treaty and the internal market from being nipped in the bud. But did they previously believe, then, that the split of the Community in two envisaged by Roemer in his Opinion on Van Gend was EuConst 10 (2014) merely a theoretical possibility? Yet another possibility is that actually no voting took place at all: that the dissenters simply surrendered beforehand because they knew that their resistance would be to no avail. At least as far as Donner is concerned, the latter theory is perhaps the one that somehow fits best with the citation we discussed previously. *** We will probably never know what really happened in the deliberations on Costa, unless of course the case-law archives of the Court of Justice can help us reconstruct the past and these archives open up. But will they ever? We have no indication of that. We know that these case-law archives exist: Regulation 354/83, amended by Regulation 1700/2003, obliges the Court to install and maintain them (Article 1). But that is all we know: we do not know, and we are not even allowed to know, what records they contain, and, more importantly, we do not even know when we will know that. While the archives of the other institutions become accessible to the public after 30 years, in principle, there is no such rule for the Court (Article 3(1)(c)). Also on the primary law level, the ECJ seems to be exempted, even though Article 42 of the EU Charter of Fundamental Rights gives EU citizens the right of access to documents of all institutions, without exception, 14 and Article 15(1) TFEU obliges the Court, as any other institution, to conduct its work as openly as possible in 'order to promote good governance and ensure the participation of civil society'. However, Article 15(3) TFEU, a lex specialis, only gives a right of access to documents related to the Court's 'administrative tasks', 15 thereby implicitly excluding those related to its 'judicial tasks'. Moreover, Article 35 of the Statute of the Court of Justice of the European Union states that '[t]he deliberations of the Court of Justice shall be and shall remain secret.' So it seems that disclosure of its case-law archives is at the complete discretion of the Court itself, and concerning the deliberations even forbidden. Upon inquiry, it also appears that the Court at this moment is not intending to unbolt the gates of this Garden of Eden for EU historians, who still have to rely on hearsay and more or less accidentally surfacing documents such as Trabucchi's memorandum.
This stands in stark contrast to recent developments in several member states, as a quick survey reveals. Since September 2013, in Germany 'Entwürfe von Urteilen, Beschlüssen und Verfügungen, Arbeiten zu ihrer Vorbereitung und Doku- 14 Art. 42 EU Charter: 'Any citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, has a right of access to documents of the institutions, bodies, offices and agencies of the Union, whatever their medium. ' 15 See on this the Decision of the Court of Justice of the European Union of 11 Dec. 2012 concerning public access to documents held by the Court of Justice of the European Union in the exercise of its administrative functions (2013/C 38/02). For History's Sake mente, die Abstimmungen' concerning judgments of the Bundesverfassungsgericht are accessible after a period of sixty years. 16 In addition, dissenting or concurring opinions of judges of the German constitutional court occasionally allow us a direct glimpse into the kitchen, as the recent OMT judgment testifies. 17 While the members of the Conseil constitutionnel in France are not allowed to write individual opinions, since 1 January 2009 the minutes of their deliberations already become accessible after 25 years. 18 In the Netherlands, the Hoge Raad is legally obliged to disclosure after 75 years, but recently has decided to give full access to its records after 50 years, and under certain conditions even sooner. 19 (Perhaps there are generally no terms regarding the disclosure of their archives for international courts. But that is not the standard against which the Court of Justice wants to be measured, is it?)
A series of publications has recently (once again) pleaded for more openness of the Court of Justice, be it during the proceedings or via the introduction of the possibility of individual opinions by the members of the Court. 20 We will not go into those issues here. However, on the occasion of the fiftieth anniversary of Costa, we want to make a very modest contribution to the overall discussion. We hereby table the question of whether there can be any justification for the lasting secrecy of the ECJ's case-law archives, including the deliberations, after -let us say -fifty years. Our premise is the adage of one of our colleagues that law is a form of history: indeed, it is man-made, for better and worse. If we ourselves do not have the right, then at least our posterity has the right to know how and why our public authorities made their decisions. In an open society this is no different for courts, unless it can be justified, and then only as long as it can be justified (we cannot believe that someone is willing to defend that the archives should remain closed or the deliberations secret forever). 21 A reasonable interpretation of Article
